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Leo G Wetherill and LGW Energy Resources, Inc., appeal from the
district court's? order granting the defendants' notion for summary
judgnent and disnissing the conplaint. For the reasons discussed bel ow,
we affirm

l.
In August, 1985, M. Wtherill (LGNs president, vice-president, and
sol e sharehol der) opened a corporate cash trust account for LGW with
def endant Putnam | nvestnents, |nc. Defendant State Street Bank and Trust Company

contracted with Putnam to be the account's custodian. M. Wetherill and LGW authorized
State Street to redeem Put nam account shares upon the recei pt of a signed
check drawn on the Putnam account, and designated M. Wtherill as the only
person who was allowed to wite checks. They al so designated P. O Box 8651
in Kansas City, Mssouri ("the Mssouri Box"), as the address of record for
t he account.

LGN subsequent |y appointed Gary Leitner to the position of corporate
secretary. M. Leitner prepared tax returns and corporate docunents, kept
the corporate books, and managed LGNs various accounts in accordance with
M. Wtherill's instructions, nmuch as a corporate treasurer would.
M. Wetherill instructed M. Leitner to deposit LGWs corporate profits
in the Put nam account, but he was not authorized to renove funds fromthe
account; as already indicated, that privilege belonged to M. Wtherill
al one.

When M. Leitner becane secretary, M. Wtherill gave him all of
LGW s financial records. He also instructed M. Leitner to change the
corporate address of record for the state of Kansas to M. Leitner's hone
address in O athe, Kansas, where M. Leitner would be LGWNs registered
agent. Sonetime between April and Decenber, 1986, the address of record
for the Putnam account was changed to P. QO

*The Honorable Ortrie D. Smith, United States District Judge for the Western
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Box 4000 in dathe, Kansas ("the Kansas Box"). The record strongly
indicates that M. Leitner nade this change and that he did so wthout
M. Wtherill's know edge. M. Wtherill, however, was aware of the
exi stence of the box and of the fact that sone corporate nmail was received
there. The defendants did not notify M. Wtherill of the address change
and did not confirmwith M. Wetherill that this change was authori zed.

From Decenber, 1986, through January, 1989, State Street cashed
checks that M. Leitner had fraudulently signed and endorsed in an amount
between $275,000 and $300,000. M. Leitner signed M. Wetherill's nanme on the

checks and several tines added his own nanme to M. Wetherill's, along with
the notation "treasurer." The defendants neither verified that the
signatures were indeed M. Wetherill's nor notified M. Wetherill of the

withdrawal s. Putnam did send LGV nonthly and annual account statenents
that contained this information, as well as statements follow ng each
transacti on. Putnam also sent nonthly, annual, and transactional
statenments to LGN s broker.

M. Wtherill and LGW becane suspicious of M. Leitner's activities
late in 1992 or early in 1993 and confirned the nature of those activities
in May, 1993. In a letter dated May 11, 1993, M. Wetherill's and LGN's
br oker asked Putnamto provide themw th any account-rel ated docunents in

its possession and stated that M. Wetherill's "busi ness has been subj ect ed
to enmbezzlenent by a former business associate." It was not until a
subsequent letter, dated Novenber 1, 1994, that M. Wtherill and LGW

identified the checks at issue, stated that "[t]hese checks were signed
and/ or endorsed by an unauthorized person," and asked the defendants to
nmake good on the |osses to the Putnam account. Wien the defendants refused
to do so, M. Wtherill and LGN sued them seeking recovery on theories of
fraud, negligence, conversion, breach of fiduciary duty, failure to adhere
to conmercially reasonabl e standards, and bad faith.



.

W agree with the district court that Massachusetts | aw governs this
di spute. The Massachusetts version of U C. C. 8§ 4-406(4) requires a bank
custoner to report an unauthorized signature on his or her checks to the
rel evant bank within one year fromthe tine that a bank statenent is "nmade
avail abl e" to that custoner, or the custoner "is precluded from asserting
against the bank ... [his] unauthorized signature.” A statenent is "nmde
avai l abl e when a bank "sends" its custoner an account st at enent,
UCC 8§ 4-406(1), and under U C.C. § 1-201(38), one "sends" a statenent
when one deposits it "in the mail ... properly addressed." M. Wtherill
and LGW nmaintain that the statements here were not "properly addressed"
because they were nmmiled to an address other than the one that
M. Wetherill agreed to for their receipt. Asthecourtbeow correctly held, however,
"[t]he receipt of any writing or notice within the time at which it would have arrived if properly sent hasthe

effect of aproper sending." U.C.C. § 1-201(38).

We believe that the record does not reveal any likelihood that the
staterments woul d have arrived at and been received at the M ssouri Box any
sooner than they woul d have at the Kansas Box, at |least not significantly
so, partly because they woul d have been sent by nail in any case and partly
because M. Leitner lived in Kansas. W thus believe that the district
court correctly concluded that "the account statements were actually
received by LGNwithin the tinme" that they woul d have been received at the
M ssouri Box. The statenents were therefore properly sent.

M. Wetherill and LGW further contend that even if the statenents
were "properly sent" within the nmeaning of the statute, the tine for giving
notice did not begin to run until they discovered or shoul d have di scovered

M. Leitner's activity. But the tinme |limt in the statute is "not a
statute of limtations which mght not start to run until the [appellants]
knew or should have known of [their enployee's] treachery"; rather, it

fixes the tine within which the appellants nust give notice to the
defendants. Jensen v. Essexbank, 483 N E. 2d 821, 822 (Mass. 1985). U C C
§ 4-406(4)



establishes a statute of repose under which the tinme for bringing suit
expires one year following the availability of the relevant account
statenments. See 7 RONALD A. ANDERSON, ANDERSON ON THE UNIFORM COWVERCI AL
CooE 8§ 4-406:1, Oficial Code Cooment, T 5, at 451, § 4-406:11 at 458 (3d
ed. 1995).

We believe, noreover, that M. Wetherill and LGN woul d not prevail
even if the statute begins to run when a custoner should have di scovered
the forgeries. M. Leitner's illegal activities lasted from Decenber,

1986, through January, 1989. M. Wtherill did not discover M. Leitner's
fraud until 1992 or 1993. During this entire period, M. Wtherill never
sought to review the account statenments in M. Leitner's possession, never
sought to review the statenments in his broker's possession, and never
contacted the defendants to ensure that all was as it should be. W think
it likely that other records in M. Leitner's possession, such as the
corporate tax returns, would al so have reveal ed the fraud had M. Wtherill
revi ewed themeven once. The fact that M. Leitner did not volunteer the

information did not render the i nfornmati on unavailable to M. Wtherill and
LGW Rat her, their own tardiness in reviewing their financial status
rendered the information unavail abl e. Had M. Wetherill exercised

reasonabl e diligence, he woul d have di scovered the forgeries years bhefore
he finally did so.

M. Wetherill and LGW Iikewi se would not prevail if, as they also
mai ntain, the statute begins to run when a custoner actually discovers the
forgeries. M. Wtherill and LGN al l ege that they discovered the forgeries
in April, 1993. |If their proposed interpretation of the statute is right,
they had until April, 1994, to notify the defendants, and they argue that
they in fact notified the defendants of the account's problens in their
broker's May 11, 1993, letter. But that letter inforned the defendants only
that M. Wetherill had been defrauded and requested the Putnam account
records; it did not state that noney had been inproperly taken fromthe
account or that the fraud was related to account activities. M. Wtherill
and LGW also assert that a Mirch, 1993, Justice Departnent subpoena
requesting all records pertaining to the account notified



the defendants of M. Leitner's activities. Like the May 11 letter,
however, the subpoena did not advert to any inproper wthdrawal of funds
fromthe account.

W believe that the defendants did not have notice of M. Leitner's
di shonest activities until the Novenber, 1994, letter to them Therefore,
even if, as M. Wetherill and LGWmaintain, the statute began to run when
they actually discovered the fraud, their claim would still be barred,
because they did not notify the defendants of M. Leitner's activities
wi thin one year following their discovery of those activities.

Mr. Wetherill and LGW also assert that a bank cannot rely on the § 4-406 defense if it sent the
statements to a customer's unethical employee. But "Jensen v. Essexbank, 396 Mass. 65 (1985) indicates that
Massachusetts [has adopted] the view of amajority of jurisdictions that ‘[m]isplaced confidence in an employee
will not excuse adepaositor from the duty of notifying the bank ... [because] the depositor is chargeable with the
knowledge of dl facts areasonable and prudent examination of his bank statement would have disclosed if made
by an honest employee’ " Robert Francis Construction Company, Inc. v. MassBank for Savings, 4
Mass. L. Rptr. 181 n.1 (Mass. Super. Ct. 1995), quoting K& K Manufacturing, Inc. v. Union Bank, 628 P.2d
44, 48 (Ariz. 1981). See also Pine Bluff National Bank v. Kesterson, 520 S.W.2d 253, 258-59 (Ark. 1975).
The fact that the statements were sent to Mr. Leitner did not exempt Mr. Wetherill and LGW from their
responsibility of notifying the defendants.

M. Leitner cashed the final check in January, 1989. When,
presunably in early 1989, the defendants nailed the January statenent, the
one-year statute of repose started to run on the final check; it had
al ready begun running on the earlier checks, because it runs separately on
each itemin a series of itens. RoySupply, Inc.v. Wells Fargo Bank, N.A., 46 Cal. Rptr. 2d

309, 323 (Cal. Ct. App. 1995). Under 8§ 4-406, therefore, M. Wtherill's and
LGWs action was barred one year later -- several years before they
notified the defendants in 1994.



Il
M. Wetherill and LGNV maintain that 8 4-406 applies only to clains
brought under the U C.C, as, for instance, to warranty clains under U C C
8 3-417. See Sun 'n Sand, Inc. v. United California Bank, 582 P.2d 920
(Cal. 1978), and Appley v. West, 832 F.2d 1021 (7th Gr. 1987). They
therefore contend that their clains, all of which are common-| aw causes of
action, are not barred. W disagree.

First of all, 8§ 4-406(4) itself states quite generally that the bank
custoner "is precluded from asserting agai nst the bank [an] unauthorized
signature" if the custoner does not conply with its notice requirenents.
The very generality of the |anguage suggests that it bars the bank's
liability in the relevant circunstances, regardl ess of the theory on which
the custoner is relying. There is nothing in 8§ 4-406(4) that supports the
view that only clains under the U C. C. are barred. It is no doubt the
sweepi ng | anguage of the relevant section that |ed one comentator to
conclude, we think correctly, that the "tine limts inposed by U C C § 4-
406 are applicable without regard to the theory on which the custoner
brings his or her action." See 7 RONALD A. ANDERSON, ANDERSON ON THE COMVERCI AL
CooE § 4-406: 24 at 466.

More inportantly, the Suprene Judicial Court of Massachusetts, whose
lawit is we are bound to apply, has specifically held that § 4-406(4) bars
clains sounding in contract or negligence, see Jensen, 483 N E. 2d at 822.
The cl ains of negligence, conversion, breach of fiduciary duty, and failure
to adhere to commercially reasonable standards are all based on the
defendants' alleged failure to act in a reasonable nmanner, and we do not
hesitate to conclude that the rule of Jensen extends to all of them The
other two clainms -- for fraud and bad faith -- do not literally fall within
the anmbit of Jensen. But M. Wetherill and LGW produced in any event
i nsufficient evidence in support of these clainms to survive a notion for
summary judgnment, so we need not reach the question of whether 8§ 4-406(4)
is applicable to them



V.
The district court's grant of summary judgnent is therefore affirned
for the reasons indicated.

A true copy.
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